QRN\BERG PETROLBUM QQ
| BLA 93-541 Deci ded MNovenber 29, 1996

Appeal froma decision of the Glorado Sate fice, Bureau of Land
Managenent , uphol di ng an assessnent for failure to tinely abate a violation
on lease QOC 1727. | NC 93-56; SDR Q0 93-11.

MNfirnmed as nodifi ed.

1. Al and Gas Leases: dvil Assessnents and Penalties--AQl and
Gas Leases: Incidents of Nonconpl i ance

Under 43 GFR 3163. 1(a)(2), BLMnay properly assess an
oil and gas operator |iquidated danages in the anount

of $250 for failure to abate a mnor violation wthin
the tine allowed in an incident of nonconpliance. An
oil and gas operator challenging a determnation that
it didnot tinely abate an incident of nonconpliance

bears the burden of establishing by a preponderance of
the evidence that the determnation i s erroneous.

APPEARANCES.  Jack J. Gynberg, President, Gynberg Petrol eum Conpany,
Denver, ol orado, for appell ant.

(PN ON BY ADM N STRATI VE JUDGE | RWN

G ynberg Petrol eum Gonpany (G ynberg) has appeal ed froma June 11,
1993, decision of the Deputy Sate Drector, Mneral Resources, (ol orado
Sate Gfice, Bureau of Land Managenent (BLN), uphol ding the April 30,
1993, notice of incident of nonconpliance (INJ (I1NC 93-56) issued by
the Littl e Shake Resource Area Manager, BLM assessi ng G ynberg $250
for failure to tinely abate the mnor violation cited in an April 1,
1993, I NC (I NC 93-48).

G ynberg operates Federal oil and gas | ease No. GQOC 1727 which

enfbraces approxi mately 1,243.94 acres in secs. 14, 24, and 25, T. 9 N,

R 91 W, sixth principal neridian, Mffat Gounty, Glorado. G March 20,
1992, BLMapproved Gynberg s application for permt to drill the #6-24
Federal well inthe SB4SWiasec. 24, T. 9 N, R 91 W, sixth principal
neridian. An inspector fromthe Littl e Shake Resource Area, BLM exanined
the #6-24 Federal well on April 1, 1993, and discovered that the fence
around the water disposal pit had not been conpl eted. He, therefore,
issued INC 93-48 on that date, citing Gynberg wth the mnor violation of
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failing to have a fence on the west side of the NTL-2B pit 1/ and requiring
corrective action wthin 20 days. Gynberg received | NC 93-48 on April 5,
1993, as indicated by the return receipt card in the file.

Qh April 30, 1993, BLMreinspected the well, found that the fence
still had not been conpl eted around the water disposal pit, and i ssued
I NC 93-56 ordering Gynberg to conplete the fencing of the pit and
assessi ng the conpany $250 for the failure to conply wth I NC 93-48.
The abatenent period for INC93-56 initially ended on May 20, 1993, but
on My 7, 1993, Gynberg requested and recei ved an extension to June 21,
1993.

O May 7, 1993, a Gynberg representative signed and ret urned
INC 93-48 to BLM stating that the fence had been rebuilt on My 3, 1993.

Gynberg sought Sate Drector review (SR of INC 93-56 pursuant to
43 (MR 3165. 3(b), requesting rescission of the $250 assessnent for
nonconpl i ance. @G ynberg asserted that its engi neer, Ken MK nney, had
called BLMon April 15, 1993, to request an extension of tine to build the
fence due to the extrenely wet conditions and virtual |y inpassi bl e roads
whi ch had rendered it inpossible to reach the site to build the fence
w thin the abat enent period established in INC93-48. Gynberg cl ai ned
that al though MK nney asked to speak wth Bill Glbert, Glbert was not in
the of fice so MK nney spoke with Fred Gonrath who verbal |y granted an
extension on INC 93-48 until My 9, 1993. Gynberg suggested that there
nust have been a mi sconmuni cation between Gonrath and Gl bert, wth Gonrath
failing toinformQ@lbert of the extension, and that this communi cation
breakdown led to Gl bert issuing INC 93-56 and assessing $250 prior to the
extended May 9, 1993, abatenent date for | NC 93-48.

n June 11, 1993, the Deputy Sate Drector issued his decision
uphol ding INC 93-56. He found that the Little Shake Resource Area fice
had no record of a verbal extension of the abatenent period for | NC 93-48
to My 9, 1993, nor did Gonrath recall an April 15, 1993, extension
request for INC 93-48 al t hough he did renenber and docunent his April 15,
1993, approval of an extension of tine for INC 93-43. The extension for
INC 93-43, the Deputy Sate Orector added, had been confirned by MK nney
inaletter dated April 15, 1993. Accordingly, the Deputy Sate D rector
concl uded t hat

[t]he abatenent period for I NC 93-48 ended April 22, 1993,
wth no abatenent and no extension. n April 30, 1993,
INC 93-56 (wth $250 assessnent) was i ssued for nonconpl i ance

1/ NIL-2B prescribes the requirenents applicable to the disposal of water
produced on Federal and Indian oil and gas | eases and aut hori zes BLMto
order the fencing of surface pits to prevent livestock or wildife entry
tothe pits. 40 FR 57814, 57815 (Dec. 12, 1975).
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wth INC93-48. INC93-56 was issued because the fence that

had been ordered conpl eted in I NC 93-48 had not been conpl et ed
by April 22, 1993. The case file shows that the fence had still
not been conpl eted My 7, 1993, when you requested by phone, and
were granted, an extension to conpl ete the work by June 21, 1993.
The assessnent for failure to conply wth the original INCis
still ineffect. The order of the Authorized Gficer (I1NC 93-56)
is upheld and the assessnent of $250 nust be paid to prevent
further nonconpl i ance.

(Deputy Sate Drector Decision at 2).

h appeal Gynberg reiterates that, on April 15, 1993, MK nney
requested an extension of tine to conpl ete the fence necessary to
correct the violation cited in I NC 93-48 because the roads to the site were
essentially inpassible due to the extrenel y wet conditions, and that
Gnrath verbal |y extended the abatenent period for the INCuntil My 9,
1993. @Gynberg avers that the fence was built on My 3, 1993, well wthin
the extended conpliance period. 2/ Gynberg suggests that confusion exists
as to whether the 20-day correction period denotes working days or cal endar
day, calculating that, on a working day basis, the due date for abatenent
woul d have been May 4, 1993, and its My 3, 1993, conpliance woul d have
been tinely. BEven if tine for abatenent included cal endar days, Gynberg
asserts that the original abatenent period for | NC 93-48 ended on April 26,
1993, not on April 22, 1993, since the conpany did not receive the | NG
whi ch ordered abatenent wthin 20 days of receipt of the notice, until
April 6, 1993, and that this period was extended verbally to My 9, 1993.
G ynberg concl udes that the verbal m scommuni cation between BLM per sonnel
regardi ng the extension, the confusion over whether the original abatenent
period i ncluded cal endar or working days, and the error in the record
concerning the date the fence was actual |y conpl eted denonstrate that BLM
issued INC 93-56 with the $250 assessnent either prenmaturely or erroneously
based on m scomuni cation and misinformation, and that the Deputy Sate
Drector's decision nust, therefore, be overturned.

2/ QGynberg disputes the Deputy Sate Drector's finding that the fence
had not been conpl eted by Miy 7, 1993, when the conpany requested an
extension until June 21, 1993, to conpl ete the work required by | NC 93-56.
G ynberg expl ains that the extension request, which was one of nany sought
at the sane tine, was nade as a precauti onary neasure because the person
responsible for handling INCs was out inthe field Gynberg has
submtted the sworn affidavit of the enpl oyee who built the fence attesting
that the fence around the NIL-2B pit at the 6-24 Federal well was conpl et ed
at 10:00 aam on May 3, 1993. W find this evidence sufficient to
establish that the violation cited in I NC 93-48 was corrected on My 3,
1993, and nodi fy the Deputy Sate Orector's decision to the extent it
conflicts wth this concl usi on.

137 I BLA 83

WAW Ver si on



| BLA 94-130

[1] Uhder 43 OR 3163.1(a)(2), BLMnay assess an oil and gas
operator $250 for failure to abate a mnor violation wthin the tine
allowed inan INC See Gaig MGiff Exploration, Inc., 132 | BLA 365, 370
(1995); Jack J. Gynberg, 125 IBLA 259, 260 (1993); Joseph B. Goul d,

120 I BLA 237, 239 (1991), and cases cited. Such an assessnent 1s not
considered a fine or a penalty; rather, it isinthe nature of "liqui dated
danmages” to cover |oss or danage to the | essor fromspecific instances of
nonconpl iance. 3/ Qaig MGiff Exploration, Inc., supra Petro-X Gorp.,
127 1BLA 111, 117-18 (1993); Fancher Al ., 121 IBLA 397, 400 (1991). It
is well established that BLMis entitled to assess |iquidated danages when
an operator fails to conply wth a witten order of the authorized officer
wthin the tine period specified inthat order. Qaig MGiff Exploration,
Inc., supra; Petro-X Gorp., supra;, Omnex Petroleum Inc., 123 IBLA 1, 4
(1992). The lawis equally settled that an oil and gas operator

chal l enging BLMs determnation that the cited violation was not abated
wthin the allotted period bears the burden of establishing by a

preponder ance of the evidence that the determnation is erroneous. Petro-X
Gorp., supra; Jack J. Gynberg, supra at 261; Qmnex Petrol eum Inc.,
supra; Fancher QI ., supra at 402. Gynberg has not net this burden.

As aninitial nmatter, we reject Gynberg s assertion, raised for the
first tine on appeal, that confusion existed over whether the 20-day
abat enent period prescribed in | NC 93-48 denot ed wor ki ng days or cal endar
days. Not only does this Board generally refuse to revi ew i ssues not
addressed in the appeal ed decision (see Henry A A ker, 62 | BLA 211, 212
(1982)), but it is clear fromthe language of the INCitself that when
BLM neans working days, it uses the term"working days." See, e.g., INCs
Revi ew and Appeal R ghts paragraph requiring the filing of a request for
SR wthin "20 working days" of receipt of the INC Additionally,
Gynberg' s failure to raise the all eged confusion earlier inthis
proceeding and its claimthat it requested an extensi on because the weat her
conditions in April 1993 rendered tinely conpliance inpossible further
undermne its bel ated suggestion that the required corrective action did
not need to be conpl eted until My 4, 1993.

V¢ agree, however, that the abatenent period for | NC 93-48 ended

on April 25, 1993, not April 22, 1993, as stated in the Deputy Sate
Drector's decision. The INCexplicitly states that the cited violation
"nmust be corrected wthin the prescribed tine fromreceipt of this Notice."
S nce Gynberg received the INCon April 5, 1993, the corrective action
shoul d have been conpl eted by April 25, 1993. W&, therefore, nodify

the Deputy Sate Drector's finding that the abatenent period ended on
Aoril 22, 1993.

3/ dvil penalties nay be inposed under 43 CFR 3163.2 where the viol ation
renmai ns uncor r ect ed.
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In any event, we find that Gynberg built the required fence on My 3,

1993, after the abatenent period set out in INC 93-48. A though G ynberg
insists that it received an extension of the abatenent period until My 9,
1993, the record is devoi d evidence indicating that such an extension for
I NC 93-48 was sought or granted. The case file does contain an April 15,
1993, Gonfirmation/ Report of a tel ephone conversation between Gynberg' s
engi neer MK nney and BLMs (onrat h docunenti ng MK nney' s request for,
and Gnrath's agreenent to, a 10-day extension for abating | NC 93-43 on
wel | #4-24 due to the poor road conditions to the well site. This 10-day
extension for the abatenent of I NC 93-43 was confirned in an April 15,
1993, letter fromMK nney to BLM Accordingly, we find that BLMproperly
determned that Gynberg failed to tinely conply wth INC 93-48 s directive
to conpl ete the fence around the water disposal pit and uphol d the issuance
of INC 93-56 and the $250 assessnent .

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 R 4.1, the Deputy Sate
Drector's decisionis affirned as nodified by this decision.

WIT A ITrwn
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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